ross | - 
Ontario — | io. 


Report ‘ales tee 
ofthe add 
Chief Election Officer 


INCLUDING — 
RECOMMENDED 
Fo tamale CHANGES — 


-1988 


bf rioeus | 
Ontario 


Report 
of the 
Chief Election Officer 


INCLUDING 
RECOMMENDED 
LEGISLATIVE CHANGES 


1988 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/61115473787 


Ontario 


Oplice of the Chi Clection Officer 
Bureaw ti Directeur general det elections 


The Honourable Hugh Edighoffer 
Speaker of the Legislative Assembly 
Queen's Park 

Toronto, Ontario 

M7A 1A2 


Dear Mr. Speaker: 


I have the honour to submit herewith, for the consideration 
of the Assembly, a report reviewing issues relating to the 
administration of the Election Act, 1984 and possible 
Changes to it. The members of the Standing Committee on the 
Legislative Assembly have indicated a particular interest in 
considering reforms to the Act. 


Respectfully yours, 


Warren R. Bailie 
Chief Election Officer 
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THE 34th GENERAL ELECTION 


n July 10, 1986, Royal Assent was given to 

Bill 77, An Act to revise the Representation 

Act. The Representation Act, 1986, which was 
to come into force and take effect upon the first dissolu- 
tion of the Legislature that occurred after the 31st day 
of August 1986, created 130 electoral districts, the largest 
number to have existed in Ontario. 


As soon as Royal Assent was given to the Bill, the 
Office of the Chief Election Officer began immediate 
distribution of public information materials on the 
changes made by the redistribution of the electoral 
districts. 


The passing of the Act made vacant the office of 
returning officer in all 130 districts. In the Fall of 1986, 
the Chief Election Officer commenced an interview 
process to fill these positions. Potential candidates were 
invited to the Chief Election Officer’s office for an in- 
terview and a discussion of the responsibilities of a 
provincial returning officer. Recommendations were 
then made on their qualifications to the Lieutenant 
Governor in Council. 


The Lieutenant Governor in Council began the 
appointment of returning officers in late September 
1986, a process which continued until March 1987. 
There were several resignations after that time and 
replacements had to be found, with the last appoint- 
ment being made on June 30, 1987. When the appoint- 
ments were finalized, 80 of the 130 returning officers 
had never administered a provincial election. 


It had previously been decided to establish a six- 
day training programme in Toronto for new returning 
officers. Because of the number of new returning of- 
ficers and the fact of minority government, it was decid- 
ed to have them in immediately for an introductory 
two-day session at which time they would be trained 
in the establishment of their polling divisions and given 
an overview of the election process. Former returning 
officers who had been re-appointed were also given 
two days of training. 


Once the returning officers had been issued the 
guidelines on polling division review and revision, they 
were instructed to divide their electoral district into 
polling divisions and to prepare maps of their electoral 
district. Beginning in the Fall of 1986 and continuing 
into the Spring of 1987, these documents were submit- 
ted to the office and study was made of the appro- 
priateness of these polling divisions, approximately 
22,467 in total. The staff later gave the returning officers 
four further days of training. 


The Proclamation dissolving the 33rd Legislative 
Assembly was signed on July 31, 1987 and writs were 
issued for the 34th General Election. Immediately 
following the announcement of the election, two re- 
turning officers advised the Chief Election Officer that 
they were unable to act in their appointed capacity. 
Replacements were made by the Chief Election Officer 
by virtue of the statutory powers under the Election Act. 


The advertising and public information pro- 
grammes necessary to inform the electorate of their 
rights and responsibilities under the Election Act had 
been prepared in the period leading up to the election 
and were put into effect. 


Extra staff were added in the office of the Chief 
Election Officer to handle the increased volume of 
public inquiries. Resources were added as well to sup- 
plement the provision of French language services, not 
only in the office of the Chief Election Officer but in 
the designated returning offices as well. These return- 
ing officers had been encouraged to comply as fully as 
possible with the intent of the French Language Services 
Act, 1986 but in some cases were constrained by the 
lack of resources in their local areas. Only one official 
complaint was made to the Office of Francophone 
Affairs during the election period, with respect to the 
enumeration process in one electoral district. 


Over 45,000 enumerators visited the homes of 
Ontario residents in the period from August 13 - 
August 19. A total of 5,814,009 electors had their names 
put on the list of voters through the enumeration pro- 
cess, while 253,369 were added during the revision 
period. This total added through revision was sub- 
stantially higher than in previous elections, largely due 
to the difficulty of organizing an enumeration and fin- 
ding electors at home during the summer. The final 
total of 6,067,378 electors on the list was the highest ever 
for an Ontario election. 


The last day for potential candidates to file nomina- 
tion papers was August 27 and on that day a record 
number of candidates had filed papers with the retur- 
ning officers. There would be 495 eligible candidates 
in the election. Election Day was September 10, 1987. 


Following the election one application for a judicial 
recount was made and granted in the Electoral District 
of Cambridge. The recount changed the vote totals only 
slightly in the electoral district, and did not affect the 
outcome. 


The returning officers in the other electoral districts 
returned their writs, and the necessary notices for the 
Ontario Gazette were published on September 19 and 
26, with the final Notice, that for Cambridge, being 
published on October 3, 1987. Notice of these returns 
was forwarded to the Clerk of the Legislative Assembly. 


After this Office verified the poll by poll results sub- 
mitted by the returning officers, deposits were refund- 
ed to eligible candidates and the results were certified 
and forwarded to the Commission on Election Finances 
which distributes candidate subsidies. The compilation 
of the election results was published by the Chief Elec- 
tion Officer in March 1988 and distributed to members 
of the Assembly. 


The number of eligible electors varied from a low 
of 19,165 in Rainy River to a high of 78,899 in York Cen- 
tre. Voter turnout, which had decreased from 1975 
through 1981 to a low of 58.0 per cent before increas- 
ing to 61.5% in 1985 increased modestly to 62.7% in 
the 1987 election. 


The Chief Election Officer asked the returning 
officers to report on all aspects of the election after 
discussing election procedures with their election clerks 
and staff. The returning officers were then called in for 
sessions at which their comments and suggestions were 
discussed first among them, and then with the staff. 


Over 100 of the returning officers were able to 
attend these sessions between November 1987 and 
March 1988 and many of their observations are reflected 
in this Report. 
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REVIEW OF ELECTION ISSUES 


1987, the Office of the Chief Election Officer 

has undertaken its customary review of election 
practices and procedures. Consideration has been 
given to observations and recommendations of the one 
hundred and thirty returning officers, the great majori- 
ty of whom were able to attend sessions in Toronto with 
the staff of this Office at which the workings of the elec- 
tion process were reviewed. Methods of addressing 
particular problem areas in the last election have been 
considered. 


T ollowing the general election of September 10, 


The review of the election issues that follows is 
organized according to the order in which topics are 
covered in the Election Act. In some cases specific 
recommendations for legislative amendment are made. 
In other cases optional changes are described for the 
Assembly’s consideration. In a third class of situations, 
those involving pure legislative policy choice, issues are 
mentioned to remind the Assembly that they are areas 
of public debate. Finally, in some areas, intended pro- 
cedural changes that may be implemented by the Chief 
Election Officer without statutory amendment are 
described. 


RESIDENCE 


The existing rules of residence in paragraph 1(1)(0) 
do not directly address the situation of a person absent 
from Ontario, perhaps for some length of time, in the 
service of the Crown. Such a person, and the spouse 
and children of such a person, should not lose the right 
to vote in Ontario. 


RECOMMENDATION — Two additional rules 
should be added to paragraph 1(1)(0), specifying that 
no person shall lose his residence in Ontario by reason 
of absence therefrom in the service of the Crown, or 
by reason of being the spouse or child of such a person. 


EMPLOYEES SERVING AT AN ELECTION 


Section 6 of the Act, requiring employers to grant 
leave without pay to employees appointed as poll offi- 
cials, does not apply to returning officers or election 
clerks. 

The importance of these officials to the electoral 
process suggests that the privilege created by this sec- 
tion should extend to them as well. 


RECOMMENDATION — Section 6(1) should be 
amended to apply to returning officers and election 
clerks, as well as poll officials. 


TRAINING OF RETURNING OFFICERS 


Comments of some returning officers have indi- 
cated a desire for more extensive training in some mat- 
ters relating to their office, such as the meaning and 
application of complex provisions of the Election Act, 
and ways of dealing with special and unusual situa- 
tions that can occur in the course of administering an 
election. 


The Office of the Chief Election Officer has 
recognized the desirability of increasing the resources 
devoted to training of returning officers for some time. 
Before the last election, the Chief Election Officer re- 
quested authorization of expenditures to create the full- 
time post of Training Officer, to design and administer 
programmes for the training of returning officers, and 
for the training of poll officials. 


This authorization was not granted by the bipar- 
tisan board that reviews the Chief Election Officer’s 
appropriations. The 1987 election again demonstrated 
the need to devote additional resources to training and 
instruction. The Office of the Chief Election Officer will 
again request authorization for creation of a full-time 
position of Training Officer to meet these needs. 


REMOVAL OF RETURNING OFFICERS 


Under the Act as revised in 1984 there is no power 
to remove a returning officer who fails to discharge his 
or her duties competently, except during an election 
period. In some cases, failure to discharge duties com- 
petently during an election might not become apparent 
until after the election period, leaving no recourse 
against the returning officer. 


RECOMMENDATION — The words “at any time 
during an election period” should be removed from 
section 7(11), allowing the Chief Election Officer to 
remove a returning officer who fails to discharge com- 
petently his duties at any time. 


QUALIFICATIONS OF ELECTION CLERK 


Under the existing Act, a returning officer may not 
appoint as election clerk a child, grandchild, brother, 
sister, parent, grandparent, or spouse without the prior 
approval of the Chief Election Officer. 


The current policy is to grant such approval only 
under exceptional circumstances, such as where a 
returning officer has been unable to recruit a suitable 
clerk as of the time a writ is issued, making an im- 
mediate appointment necessary to avoid interfering 
with the election. The existence of a provision allow- 
ing such appointments may discourage a returning of- 
ficer from taking active steps to recruit a clerk between 
elections. Election clerks must act under the authority 
of the returning officer but be capable of exercising 
independent judgement. With proper planning, ap- 
pointment of a family member should not be required. 


RECOMMENDATION — Section 8(2) of the Act 
should be amended to forbid the appointment of family 
members of the returning officer as election clerks, by 
deleting the words “without the prior approval of the 
Chief Election Officer”. 


POLLING DAY 


The existing Act establishes Thursday as polling 
day (except where Thursday is a holiday, in which case 
Friday is fixed). 


It is sometimes suggested that the convenience of 
the elector would be accommodated, and voting turn- 
out consequently improved, if elections were held 
on one of the common days of pause, Saturday or 
Sunday. Some potential poll officials who are unable 
to perform the office on a weekday would be available 
on a week-end, and more suitable locations for poll- 
ing places might be available. 


Against these views it may be argued that polling 
on a Saturday or Sunday is an inconvenience to the 
elector rather than a convenience, and so unlikely to 
increase voter turnout, and that some poll officials and 
locations might be unavailable if polling day were held 
on a week-end. On balance, no substantial gain in ad- 
ministrative convenience for the election process would 
seem to follow from adopting either Saturday or Sun- 
day as polling day. The question of whether voting is 
or is not an appropriate activity to be required on days 
set aside by many for recreation and personal concerns 
is one of legislative policy. 


RECOMMENDATION — Insofar as the efficient ad- 
ministration of the electoral process affects the matter, 
section 9 of the Act, establishing Thursday as polling 
day, should be retained. 


LEVEL ACCESS TO POLLING PLACES 


Section 13(3) requires polling places to “so far as 
is reasonably possible give access to wheelchairs”. 
Monitoring of access to polls in the general election of 
1987 revealed that insufficient attention is sometimes 
given to finding and establishing polls with such 
access. In some cases, locations with level access may 
simply not be available. In other cases, returning of- 
ficers need to address the task of securing level access 
in the polls with more determination, and to under- 
stand more clearly the requirements a location must 
meet before it can be said to have “level access”. 


The Office of the Chief Election Officer will empha- 
size the requirements of subsection 13(3) in training 
returning officers, and continue to monitor polling 
place access. 


The duty to provide level access could be made 
absolute by removing the words “so far as is reason- 
ably possible” in section 13(3), but the availability across 
Ontario of sites with full access is not uniform enough 
to make such a change feasible. 


ELECTORS OUTSIDE CANADA 


In Ontario, electors outside Canada may vote only 
by proxy, and eligibility for proxy voting is itself restricted 
by section 17. The provisions of the Charter of Rights and 
Freedoms guaranteeing the right to vote suggest that 
consideration should be given to creating a mechanism 
for electors outside Canada to vote personally. 


At the federal level, the “Special Voting Rules” pro- 
vide that right for special classes of voters, such as 
Canadian Forces members, public servants, and their 
dependents, but do not cover electors in general apart 
from certain specified groups. 


The Chief Election Officer is prepared to offer 
advice on methods of providing the vote to electors out- 
side Canada, should the Assembly decide that action 
is necessary in regard to these citizens. 


PRISONERS’ INELIGIBILITY 


Section 16 of the Act, disqualifying from voting 
every inmate in a penal or correctional institution under 
sentence of imprisonment, is currently being chal- 
lenged under the Charter of Rights and Freedoms. If the 
section is declared unconstitutional, an administrative 
method for allowing prisoners to vote will have to be 
selected. Implementation of prisoner voting might or 
might not require amendment to the Act, depending 
on the specific content of an eventual judicial decision. 
Voting by proxy would be the most practical means of 
allowing prisoners to vote, and at the same time afford 
the greatest possible measure of anonymity to the in- 
mates, although some jurisdictions have other pro- 
cedures under which prisoners may vote in person. 


PROXY VOTING 


The existing Act enables an elector to vote by proxy 
if he or she has reason to believe that he or she will 
be unable to vote at both the advance poll and on 
polling day for any of seven listed reasons. Although 
the number of allowable reasons has been increased 
over the years, some situations remain outside the pro- 
vision and the very expansion of the right makes it 
more difficult to justify the gaps that remain. A per- 
son unable to vote because of absence caused by busi- 
ness commitments may vote by proxy, but the spouse 
or child of such a person, accompanying him, is not 
specifically covered by the Act. 


As an alternative to the piecemeal approach of 
extending the proxy right by degrees each time the Act 
is reviewed, the proxy right might be granted to elec- 
tors who believe that they will be unable to vote at any 
of the advance polls or at their polling place on Elec- 
tion Day for any reason. 


Eligible electors who are unable to vote solely 
because no administrative mechanism has been de- 
vised to accommodate them are as effectively disfran- 
chised as persons to whom the legal right is denied. 
Democratic principles, interpreted in the spirit of the 
Charter of Rights and Freedoms, support elimination of 
administrative disfranchisement where reasonably 
possible. The existing Act prevents any person from 
voting by proxy on behalf of more than one elector, and 
establishes a number of corrupt practices relating to 
abuse of proxy rights. These provisions are sufficient 
to regulate expanded proxy entitlement. 


RECOMMENDATION — Section 17 of the Act 
should be amended to grant the right to vote by proxy 
to any elector with reason to believe that he or she will 
be unable to vote both at the advance poll and at his 
or her regular polling place on Election Day. 


If such an expansion of proxy voting is unaccep- 
table, specific provision should be made for persons 
absent from Ontario in the service of the Crown, 
and their spouses and children accompanying them. 
Subsection 17(4) should be amended to remove the 
requirement that electors wishing to vote by proxy 
because of business commitments or employer's direc- 
tions have to appear in person to appoint their proxy. 
Persons wishing to vote by proxy for other reasons are 
not required to appear in person. 


ENUMERATORS 


The quality of the enumeration of electors has been 
a recurring concern in recent elections, and often raises 
questions about the utility of the system itself. Yet in 
terms of either cost or efficiency, enumeration remains 
superior to possible alternatives, such as a personal 
registration system. Any system in which the entire 
responsibility for ensuring that an elector is on the 
voter's list falls on the elector himself depresses voter 
participation. The existing legislation places the re- 
sponsibility for recruiting enumerators upon the can- 
didates, and thus indirectly upon the political parties. 
The observations of the returning officers upon the 1987 
election indicate considerable dissatisfaction with this 
system, particularly in city-centre districts. Candidates 
differ greatly in their interest in recommending and 
ability to recruit a full slate of capable enumerators. 
Returning officers must wait until seventy-two hours 
before the enumeration begins to appoint enumerators 
to fill gaps in the lists submitted by the candidates. 


Giving candidates of opposing political interests 
the responsibility for recommending enumerators 
helps to guarantee the integrity of the list of electors. 
That responsibility should be maintained — if it can 
be exercised consistently with the returning officer’s 
needs for a thorough and timely enumeration. Candi- 
dates must be encouraged to indicate, at an early stage 
in the election, the extent to which they intend to 
recommend enumerators, and returning officers must 
have sufficient time to recruit, train and appoint 
enumerators if the candidates do not make recommen- 
dations. 


RECOMMENDATION — Consideration should be 
given to amending section 18 to require the candidates 
authorized to recommend enumerators to notify the 
returning officer, by the seventh day before the enu- 
meration is to begin, of the maximum number of 
enumerators they intend to recommend, and of any 
polling divisions for which they will not be making 
recommendations. Returning officers would then have 
four additional days in which to recruit and train po- 
tential additional enumerators to fill gaps in the can- 
didates’ lists. The section might also be amended to 
require candidates to submit their lists five days before 
the enumeration period is to begin, instead of three 
days before as at present. 


DELIVERY OF NOTICE OF ENUMERATION 


Section 19(3)(e) now requires that the notice of enu- 
meration be mailed to each elector. 


While mail is ordinarily the most efficient means 
of delivery, other methods may be preferable in special 
circumstances, such as periods of interrupted postal 
service. 


RECOMMENDATION — Section 19(3)(e) should 
be amended to replace the word “mailed” with “deliv- 
ered: 


POSTING OF LIST IN 
CONSPICUOUS PLACE 


Many complaints are received in every election 
about the invasion of privacy involved in the posting 
of the list of electors in urban polling divisions. 


The purpose of posting the list is to allow electors 
to scrutinize it, to purge it of any names improperly 
on it, and to add to it names of eligible electors omitted 
from it. The effectiveness of this public scrutiny of the 
list has seemed to decrease over time until it no longer 
seems to outweigh the privacy concerns of those who 
object to having their name, their sex, and the num- 
ber of persons in their household advertised against 
their will. Posting the list only in the returning office 
would still allow electors a reasonable opportunity to 
examine it. Federal law requires the posting of lists 
only in rural polling divisions. Bill C-19, revising the 
federal law, would abolish this requirement because of 
similar concerns. 


RECOMMENDATION — Paragraph (a) of subsec- 
tion 19(3), requiring posting of the list, should be 
repealed. Paragraph (b) should be amended to specify 
that one copy of the list must be posted in the return- 
ing office and that public access to and inspection of 
the list must be allowed. 


SPECIAL ENUMERATION 


Section 19(6) of the current Act requires returning 
officers to cause special enumerators to call at the 
address of any elector in an urban polling division 
whose name has been provided to the returning officer 
as having been omitted from the list. 


This requirement dates from a time when oppor- 
tunities for revision of the list were more circumscribed 
than they are under the existing Act. Special enumer- 
ators essentially duplicate the function of revising 
agents appointed under subsection 21(3). Special enu- 
meration may be unsuitable for individual electors, 
who may be unable to be at home during the limited 
period in which special enumeration operates, or who 
may prefer to have their names added to the list 
through the ordinary revision process. 


RECOMMENDATION — Subsections 19(4) through 
19(8) providing for special enumeration should be 
repealed. (Electors who find their names not on the list 
could vote after making an affidavit of eligibility — see 
the changes recommended for section 51.) 


COMPLAINTS AGAINST NAMES 

Section 20(2) of the existing Act provides that where 
an elector complains against the inclusion of someone 
else’s name on the list of electors, a returning officer 
shall send a copy of the complaint to the person ob- 
jected to. The Chief Election Officer considers this 
provision to require that a copy of the full complaint 
bearing the name and signature of the complainant 
shall be sent, and not merely an extract containing 
only the reason for the complaint. The person objected 
to thus has the right to know the identity of the person 
challenging him. 


This provision might be made more explicit to 
clarify the obligations of a person complaining under 
this section. 


RECOMMENDATION — Subsection 20(2) should 
be amended to require the returning officer to send “a 
copy of the complaint signed by the complainant” to the 
person objected to (the italicized words would be an 
addition to the current subsection). 


ADDITIONS — MULTIPLE APPLICATIONS 

Subsection 22(2) provides that an elector applying 
to have another person added to the list of voters may 
do so for family members and no more than one addi- 
tional elector, while a person who is not an elector may 
act for only one elector. This provision ensures that a 
person cannot on the strength of his own statutory 
declaration add large numbers of electors to the list. 
A similar provision should be added to section 23 gov- 
erning corrections and section 24 governing transfers. 


INELIGIBILITY AS CANDIDATES OF 

PERSONS CONVICTED OF 

ELECTION OFFENCES 

The combined effect of sections 26(5) and 97 of the 
Act creates a striking anomaly. Persons convicted of a 
corrupt practice or an offence related to an election are 
barred from becoming candidates at another election 
within eight years by section 26(5). Section 97 allows 
a judge, at the time of convicting a candidate of a cor- 
rupt practice (but not an Election Act offence) to exempt 
him from future ineligibility as a candidate if there was 
no corrupt intent. Yet no provision allows judges to 
exempt persons convicted of other Election Act offences 
— generally less serious than corrupt practices — from 
ineligibility as a candidate at future elections. 


Thus a candidate convicted of a minor offence may 
face a more severe penalty than a person convicted of 
a major one. 


RECOMMENDATION — Sections 26 and 97 should 
be amended to eliminate the inequity of the existing 
ineligibility penalty. This might be done by repealing 
subsection 26(5) and amending section 97 to make the 
penalty of future ineligibility at elections apply to any 
person convicted of either Election Act offences or cor- 
rupt practices, and to make the penalty of ineligibility 
for any office in the nomination of the Crown apply 
only to persons convicted of corrupt practices. A judge 
should be able to exempt a person convicted of either 
kind of offence from these penalties. 


PAYMENT OF CANDIDATES’ DEPOSIT 


RECOMMENDATION — Subsection 27(5), requir- 
ing candidates to submit a deposit of $200 in cash or 
by cheque, should be amended to provide for payment 
“in cash or by certified cheque or money order”. 


FILING OF NOMINATION PAPERS 


RECOMMENDATION — Subsection 27(10), requir- 
ing filing of nomination papers with the returning of- 
ficer “at any time during the seven days immediately 
preceding closing day or at any time up to the close 
of nominations on that day” should be amended to 
allow filing during the ten days immediately preceding 
polling day. 


POLITICAL AFFILIATION 


The law of Canada, and of every province except 
Newfoundland and Ontario, provides for the political 
affiliation of candidates to be listed on the ballot. Plac- 
ing political affiliation on the ballot aids electors in 
making an informed choice at the polls. 


Recommendations that party affiliation be added 
to the ballot were rejected in the Third Report of the 
Assembly’s Select Committee on Election Laws in June, 
1970. The majority of the committee noted the complex- 
ity of enacting such a provision given that political par- 
ties were not legal entities at the time but suggested 
that placing political affiliation on the ballot would be 
worthy of consideration once implementation of a 
system of regulation of campaign finances required 
some system of official recognition of parties. 


Such official recognition is now granted by the 
Commission on Election Finances pursuant to the Elec- 
tion Finances Act. 


An additional objection to placing political affilia- 
tion on the ballot was grounded in the Committee's 
view of the independence of the elected member, and 
the constitutional primacy of elected legislator over par- 
ty. While this view may have much to commend it, it 
is questionable whether the theory can continue to 
justify restricting the elector’s access to basic informa- 
tion about candidates’ political affiliation on the ballot. 


Placing political affiliation on the ballot may also 
be desirable in view of incidents that occurred in two 
of the last four elections. Candidates, not authorized 
to stand for a registered political party, chose to cam- 
paign using campaign materials and designations of 
political belief that (at the very least) created the 
possibility of confusion as to which candidate was the 
one authorized by the political party. 


If political affiliation is placed upon the ballot, there 
follows the question of what designation, if any, a can- 
didate unaffiliated with a registered party may use, or 
be required to use. In some jurisdictions a candidate 
not endorsed by a registered political party must be 
designated by the term “Independent”. In other 
jurisdictions such candidates may choose to have no 
designation. The Chief Election Officer is willing to give 
advice about this matter in more detail, if the Assembly 
chooses to explore the question of political affiliation 
on the ballot further. 


RECOMMENDATION — Consideration should be 
given to amending section 34 to place designations of 
candidates’ political affiliations on the ballot. 


APPOINTMENT OF POLL OFFICIALS 


In many urban electoral districts, political parties 
are not able to perform or interested in performing their 
statutory right of recommending poll officials. Because 
parties have the power to make recommendations until 
the eighth day before the election, returning officers 
have only a short period of time to fill any vacancies 
in the party lists. 


Occasionally, problems are created when a candi- 
date recommends poll officials in whom the returning 
officer does not have confidence. While allowing can- 
didates to recommend poll officials ensures a diversity 
of political interests at the polling place, returning of- 
ficers cannot ensure the successful conduct of the elec- 
tion if they have no responsibility for scrutinizing the 
suitability of their deputies in the polls. 


RECOMMENDATION — Section 39 of the Act 
should be amended to allow returning officers to ap- 
point poll officials on the tenth day preceding polling 
day in polling divisions for which the candidate entitled 
to appoint a poll official has not done so. The return- 
ing officer should also be able to appoint poll officials 
before that time where the candidate notifies the retur- 
ning officer that he will not be making any recommen- 
dations regarding a certain polling division. 


The section should also be amended to specify that 
the returning officer shall appoint only persons whom 
he believes to be capable of adequately performing the 
duties of a poll official, and to establish that candidates 
should be able to specify the polling division in which 
their recommended poll official is to be appointed. 


POSTING OF NAMES OF DEPUTY 
RETURNING OFFICERS 


The recruitment of poll officials is becoming more 
difficult over time in districts where the candidates do 
not wish to fulfill their statutory responsibility for 
recommending appointments. The institution of some 
safeguards is desirable to ensure that the process of 
recruitment and appointment is carried out in an effi- 
cient manner. 


Federal law requires returning officers to post a list 
of deputy returning officers in their office at least three 
days before polling day, and to allow public access to 
and inspection of the list. This provision may be a 
needless administrative burden in districts where 
recruitment of poll officials proceeds without problem, 
but might help bring problems in recruiting poll of- 
ficials to the attention of candidates, the public, and 
the Chief Election Officer in sufficient time for remedial 
action to be taken. 


RECOMMENDATION — Section 39 should be 
amended by adding a subsection requiring a return- 
ing officer to post a list of deputy returning officers in 
the returning office at least two days before polling day. 


ADVANCE POLL TIMES 


Before the revised 1984 Act, advance polls were 
held only on the Saturday and Monday immediately 
preceding polling day. In the 1984 Act additional ad- 
vance polling was authorized generally on the Thurs- 
day immediately preceding polling day, and in the of- 
fice of the returning officer on the 12th, 10th, 9th, 8th, 
6th and 2nd days preceding polling day. 


The advance polls in the week preceding polling 
day, particularly the poll in the returning office on the 
second day before polling day, have been found to in- 
terfere with the necessary activities of the returning of- 
fice in preparation for the election. The three days 
before polling day should be devoted to the training 
of poll officials (and the urgent recruitment of them in 
those instances where candidates have not exercised 
their power of recommendation), distribution of mater- 
ials, issuance of certificates, and other activities involv- 
ing various preparations for, and checks of, Election 
Day readiness. With an advance poll in the returning 
office on Tuesday, lists of electors voting then must be 
distributed to poll officials and candidates on the day 
before the election so that officials, on the morning of 
polling day, have complete records of who has already 
voted. Requiring this activity the day before the elec- 
tion puts returning officers under considerable pressure. 
While abolition of these advance polls might be opposed 
as restricting the opportunity of the elector to vote, 
there would still be advance poll voting on seven of the 
twelve days before the election if the polls on the se- 
cond and third days before the election were removed. 


RECOMMENDATION — Section 44(1) should be 
amended to remove the advance polls 


(a) on the second day preceding polling day, from 
s. 44(1)(a); 

and 

(b) on the Monday immediately preceding poll- 
ing day, from s. 44(1)(b). 


CHALLENGES TO ELECTORS 


Under the existing Act, an elector challenged by a 
poll official or scrutineer may vote after taking an oral 
oath of eligibility and, if necessary, establishing his 
identity to the satisfaction of the returning officer. The 
poll clerk’s entry in the poll record that an oath was 
taken is the only documentary evidence of the ad- 
ministration of the oath. 


Requiring challenged electors to make affidavits of 
eligibility, if demanded, would serve to assist the in- 
vestigation and prosecution of personation and related 
corrupt practices. 


RECOMMENDATION — Section 47 should be 
amended to allow a poll official or scrutineer to require 
a challenged elector to make an affidavit before being 
allowed to receive a ballot and vote. 


VOUCHING 


The current Act allows an elector in a rural polling 
division whose name is not on the polling list on Elec- 
tion Day to vote after taking an oath of eligibility and 
being vouched for by a resident of the same polling 
division. Electors in urban polling divisions cannot be 
vouched for on Election Day. This distinction has been 
defended, historically, as compensating for the greater 
difficulty of guaranteeing a thorough enumeration in 
some rural areas. 


Differences in treatment of urban and rural elec- 
tors may sometimes be necessary to ensure that mem- 
bers of each group have an equal, and equally effective, 
right and opportunity to vote. However, such differ- 
ences in treatment should be avoided where possible. 


Elimination of rural vouching would standardize 
the treatment of rural and urban electors, but by leaving 
both groups without any means of being added to the 
list on Election Day. Instead the opportunity of all elec- 
tors to vote might be facilitated by allowing any elector 
whose name has been left off the list to be added on 
Election Day. Electors could be required to apply at 
the returning office, but this provision would create 
unequal opportunity in the opposite direction, in that 
urban electors, with easier access to the returning office, 
would have a greater opportunity to have their name 
added to the list than rural or northern electors. 


In Manitoba, an elector may have his name added 
to the list by applying to the deputy returning officer 
at the polling place. The elector must take and sign 
an oath of eligibility and produce two documents 
providing evidence of his identity satisfactory to the 
deputy returning officer. 


This procedure places the authority to add a name 
to the list with the poll official for the polling division 
in which the elector claims to reside, providing a check 
upon misuse of the right to be added to the list on 
Election Day. 


RECOMMENDATION — Section 51 of the Act 
dealing with vouching should be amended to allow all 
electors to apply to the deputy returning officer to be 
added to the list. Electors applying should be required 
to make an affidavit of eligibility and to satisfy the 
deputy returning officer as to their identity and resi- 
dence. 


If this recommendation is not acceptable to the 
Assembly, the existing vouching provision should be 
changed to apply to both urban and rural electors, or 
eliminated. 


PROCEDURE AT JUDICIAL RECOUNT 


The generally preferred procedure at a judicial 
recount is for the judge, if the representatives of the 
candidates approve, to supervise the actual counting 
rather than conduct it himself. Only poll statements 
and ballots in dispute need be brought to the attention 
of the judge, if they have the potential effect of chang- 
ing the result in the electoral district. 


Section 73 may have the effect of constraining 
judicial discretion in this regard, by requiring the judge 
to “conduct the recount of the ballots according to the 
rules of the count at the close of the poll by the deputy 
returning officer” and to “verify or correct the state- 
ments of the poll”. 


To avoid unnecessary time and costs in recount pro- 
ceedings the judge should have discretion to adopt 
procedures tailored to the particular matters in dispute. 


RECOMMENDATION — Section 73 should be 
amended to require the judge to supervise the recount 
of the ballots and verify or correct the statements of the 
poll where necessary. 


THE CHIEF ELECTION OFFICER’S RIGHT 
TO INSPECT BALLOTS 


Whether the Chief Election Officer can inspect 
ballots in his custody for the purpose of investigating 
possible corrupt practices is uncertain. Subsection 85(2) 
prevents any person from inspecting a ballot in the 
custody of the Chief Election Officer except under an 
order of a judge of the Supreme Court. The section may 
not apply to the Chief Election Officer, if the placement 
of the ballots in his custody implies some right of in- 
spection. On the other hand, legal cases have seemed 
to suggest that under similar wording the Clerk of the 
Crown in Chancery, the predecessor of the Chief 
Election Officer, had no right to inspect ballots in his 
custody. 


Federal law clarifies the intent of the provision 
through a subsection recognizing the Chief Election 
Officer’s right to inspect election documents in con- 
nection with prosecution for an offence under the 
Canada Elections Act. 


RECOMMENDATION — Subsection 85(2.1) should 
be added, specifying that subsection 85(2) does not pro- 
hibit the Chief Election Officer or an authorized staff 
member from inspecting ballots for the purpose of 
investigating a possible contravention of the Election Act 
regarding ballots. 


CHIEF ELECTION OFFICER’S 
REPORTING FUNCTION 


Unlike other Canadian jurisdictions, Ontario does 
not recognize by statute the Chief Election Officer’s 
right and duty to report to the Legislative Assembly 
through the Speaker on matters that should be brought 
to its attention, including recommended changes to the 
Act. Statutory recognition of this reporting function 
would clarify the responsibility of the Chief Election 
Officer to the Assembly. 


RECOMMENDATION — The Chief Election Of- 
ficer’s power to report to the Assembly should be 
recognized in the Act, either in Section 88 dealing with 
the existing reporting function or Section 4 dealing with 
the functions of the Chief Election Officer. 


PROCEDURE IN CONTESTED ELECTIONS 


The procedures in the Act for contesting elections 
and prosecuting corrupt practices continue to refer to 
commencing actions by writ of summons, despite the 
reforms of the Courts of Justice Act which abolish this 
procedure. Although the Courts of Justice Act deems 
references to old terminology to apply to the corre- 
sponding revised terms, updating sections 98 to 110 of 
the Election Act would make the provisions regarding 
corrupt practices more comprehensible. 


Section 98 of the Act provides that when an action 
is commenced, the Registrar notifies the Chief Election 
Officer, who proceeds to notify the Clerk of the Assem- 
bly and the returning officer of the electoral district. 
The returning officer is required to publish notice of 
the action in a newspaper having general circulation 
in the electoral district. 
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Section 101(2) requires plaintiffs in such an action 
to give security for costs of $2,000 at the time of com- 
mencement of the action. To avoid confusion and costs 
of unnecessary newspaper notices, notice of an action 
should not be given to the Chief Election Officer until 
the $2,000 has been deposited. Although the Local 
Registrar in the Judicial District of York follows this 
practice, the intent of the Act would be clarified if the 
condition of security before notice were explicitly 
stated. 


RECOMMENDATION — Sections 98 to 101 of the 
Act should be amended to remove references to ana- 
chronistic procedures and to clarify the procedures for 
notices of an action. 
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